RULE 112

FAILURE TO MAKE DISCOVERY; SANCTIONS

(Note: Bracketed material to be

* included if interrogatories adopted
or replaced by reference to account
statement if interrogatories are
not adopted)

(a) Motion for Order Compelling Discovery. A party, upon
reasonable notice to other parties and all persons affected
thereby, may apply for an order compelling discovery as fol-
lows:

(1) Appropriate Court. An application for an order to a
party may be made to the court in which the action is pending,
or, on matters relating to a deponent's failure to answer
questions at a deposition, to a judge of the circuit court in
the juducial district where the deposition is being taken. An
application for an order to a deponent who is not a party shall
be made to a judge of the circuit court in the judicial district
where the deposition is being taken.

(2) Motion. 1If a deponent fails to answer a question pro-
pounded or submitted under Rules 105 or 106, or a corporation

or other entity fails to make a designation under Rule 105(c) (6) or

106, (or a party fails to answer an interrogatory submitted
under Rule 108), or if a party fails to furnish a statement
and report under Rule 101(B)(4), or if aparty in response to
a request for inspection submitted under Rule 109, fails to
permit inspection as requested, the discovering party may move
for an order compelling inspection in accordance with the re-
quest. When taking a deposition on oral examination, the pro-
ponent of the question may complete or adjourn the examination
before he applies for an order. '

,

If the court denies the motion in whole or in part, it
may make such protective order as it would have been empowered
to make on a motion made pursuant to Rule 101l(c).

(3) Evasive or Incomplete Answer. For purposes of this
subdivision an evasive or incomplete answer is to be treated
as a failure to answer.

(4) Award of Expenses of Motion. If the motion is granted,
the court may, after opportunity for hearing, require the
party or deponent whose conduct necessitated the motion or
the party or attorney advising such conduct or both of them to
pay to the moving party the reasonable expenses incurred in
obtaining the order, including attorney's fees, unless the
court finds that the opposition to the motion was substantially
justified or that other circumstances make an award of expenses
unjust.

If the motion is denied, the court may, after opportunity
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for hearing, require the moving party or the attorney advising
the motion or both of them to pay to the party or deponent

who opposed the motion the reasonable expenses incurred in
opposing the motion, including attorney's fees, unless the
court finds that the making of the motion was substantially
justified or that other circumstances make an award of expen-
ses unjust.

If the motion is granted in part and denied in part, the
court may apportion the reasonable expenses incurred in rela-
tion to the motion among the parties and persons in a just
manner.

{b) Failure to Comply ng% Pfﬁlfi

(1) Sanctions by Court Mz:strict Where Deposition is Taken. Qira uni" coukvZ
If a deponent fails to be swogn or to answer a guestion after be- vudge
ing directed to do so by &% eeu®® In thedistrict in which the (
deposition is being taken, the failure may be considered a con- Judrera L
tempt of that court.

(2) Sanctions by Court in Which Action is Pending. If a party
or an officer, director, or managing agent of a party or a person
r05(e) & d&Signated under Rule & (6) or3E=) to lestify on behalf of "? 19¢ @)
~a party fails to obey an order to provide or permmt discovery,
including an order made under subdivision (a) of this rule or
/70  &Rule #, the court in which the action is pending may make such
orders in regard to the failure as are just, and among others the
following:

(A) An order that the matters regarding which the order was
made or any other designated facts shall be taken to be establish-
ed for the purposes of the action in accordance with the claim of
the party obtaining the order;

(B) An order refusing to allow the disobedient party to sup-
port or oppose designated claims or defenses, or prohibiting him
from introducing designated matters in evidence;

(C) An order striking out pleadings or parts thereof, or stay-
ing further proceedings until the order is obeyed, or dismissing
the action or proceeding or any part thereof, or rendering a judg-
ment by default against the disobedient party;

(D) In lieu of any of the foregoing orders or in addition there-
to, an order treating as a contempt of court the failure to obey
any orders except an order to submit to a physical or mental ex-
amination; ‘ '

77/ O(/Q )ém_%here a party has failed to comply with an order under
Rule ) requiring him to produce another for examination,
such orders as are listed in paragraphs (A), (B), and (C) of this
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subdivision, unless the party failing to comply shows that he is
unable to produce such person for examination.

In lieu of any of the foregoing orders or in addition thereto,
the court shall require the party failing to obey the order or the
attorney advising him or both to pay the reasonable expenses,
including attorney’s fees, caused by the failure, unless the court
finds that the failure was substantially justified or that other
circumstances make an award of expenses unjust.

(¢) Expenses on Failure to Admit, If a party fails to admit the
7// ( genuineness of any document or the truth of any matter as re-
T quested u e8P, and if the party requesting the admissions
thereafter proves the genuineness of the document or the truth
of the matter, he may apply to the court for an order requiring
the other party to pay him the reasonable expenses incurred in
making that proof, including reasonable attorney’s fees. The court
.+ shall make the order unless it finds that (1) the request was held
21/ (L)\-- objectionable pursuant to Rule.3®%=), or (2) the admission sought
& as oI no substantial importance, or (3) the party failing to ad-
mit had reasonable ground to believe that he might prevail on
the matter, or (4) there was other good reason for the failure
to admit,

(d) Failure of Party tc Attend at Own Deposition@ Serve An-
swers to Interrogatoriesjor Respond to Request for Inspection. If
a party or an officer, director, or managing agent of a _pay r_
sa5(0) & erson designated under RaleB84h) (6) ormﬂﬁe%%’sf > /% /d')
behalf of a party fails (1) to appear before the officer who is to
take his deposition, after being served with a proper notice, or
(2) to serve answers or objections to interrogatories submitted
r08 &Omaer Tule 23, after proper service of the interrogatories@(B)Ci)
to serve a written response to a request for inspection submitted
/0 7 < under Rule 2% . after proper service of the request, the court in
which the action is pending on motion may make such orders in
regard to the failure as are just, and among others it may take
any action authorized under paragraphs (A), (B), and (C) of
subdivision (b) (2) of this rule. In lieu of any order or in addi-
tion thereto, the court shall require the party failing to act or
the attorney advising him or both to pay the reasonable expenses,
including attorney’s fees, caused by the failure, unless the court
finds that the failure was substantially justified or that other
circumstances make an award of expenses unjust.

The failure to act described in this subdivision may not be ex-
cused on the ground that the discovery sought is objectionable

unless the party failing to act has applied for a protective order

as provided by Rule-pésas. [0 I(C)
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COMMENT :

This should be one of the most important revisions to the
discovery procedures. The present sanctions for failure to dis-
cover are scattered through Chapters 41 and 45 of ORS, are set
up separately and differently for different discovery devices
and, in some cases, use pre-1970 federal rule language.

This rule is basically Federal Rule 37, which was a product
of a careful and extensive revision of the sanction rule in 1970.
Generally, this revision strengthened and clarified the sanctions
procedures and removed confusing references to willful refusals
and failures to discover. With a few exceptions, all sanctions
under the rule are gathered under Rule 37, and any failure to
engage in discovery falls under Rule 37. This, however, does not
mean that absolute compliance with the discovery procedures is
required at risk of serious sanctions. Under the scheme of
Rule 37, no serious sanctions under part (b) can be imposed until
there is a failure to obey a direct court order (except for sev-
eral exceptions under subpart (d). In any case, sanctions are completely
at the discretion of the court and constitutionally limited to
persistent and willful failures to comply with the rules. See

11 Wright and Miller, Federal Practice and Procedure, § 2283.

The federal rule language was modified in some instances to
conform to state practice and statutes and to the exact provisions
of the Oregon rules as follows:

(a) (1) The federal rule allowing the district court where a

deposition is being taken to act on all matters relating to the

7/



deposition was changed to allowing a circuit judge in a judicial
district where.the deposition is being taken to act in case of a
deponent's refusal to answer a question. The modification is
based on the Minnesota rule and contemplates sanctions by the
court where the action is pending unless absolutely necessary.
There is no present equivalent to this provision in the Oregon
statutes.

(a)(Z) to (4) This is presently covered by ORS 41.617 but
only for production and inspection. The federal rules refer to
"failing to respondf and an order ''compelling an answer, or
a designatidhﬁ if tﬁéré'igwa ééfﬁéalAto comply with a prdduction
and inspection request. This was changed to conform to |
Rule 109 of these rules.‘ A specific reference to a refﬁsél to
furnish the statement and expert reports from Rule 101(b) (4) was
added as there is no equivalent provision in the federal rules.
Under subsection (4), the language of ORS 41.617(2), 41.631 and
41.626(5) was used which says that the court "may' rather than
""shall" give expense awards. This apparently was a deliberate
policy choice by the legislature.

(b) (1) This conforms to the change in (a)(l) above. There is
no equivalent provision in the existing Oregon statutes.

(b) (2) Except for changes in numbering, the federal rule
language was used. ORS 41.617(3) and (4), which are the equiva-
lent provisions for production and inspection, are basically the
same, but the description of the sanctions is slightly different.
ORS 45.190 for depositions refers only to striking a pleading or
dismissing an action when a party willfully refuses to appear for

a deposition. It should be noted that the expense provisions



here use the word, ''shall', rather than "may'. This conforms to
ORS 41.617(4).

Subsections (b)(2) (A) and (B) refer to prohibiting the intro-
duction of evidence but were left under the theory that this is
not an evidentiary rule but pért of the discovery sanctions.

(¢) In this section the language of thé federal rule and
ORS 41.626(6) were identical.

(d) There is no equivalent provision in the Oregon statute
except ORS 45.910 relating to failure to appear for a deposition.
The federal rule language was used except for numbering changes.

It should be noted that under the existing Oregon scheme, there
areno provisions covering failing to answer questions at a deposi-
tion; ORS 45.190 only covers failing to show up for the deposition.

The federal rule contains two other sections. Federal Rule 37 (e)
refers to subpoenas served outside the United States. Wright and
Miller call is a '"superfluous orphan' and it has no application to
state practice. Rule (f) limits expense sanctions against the Uni-
ted States because of a federal statute limiting imposition of cost

against the United States. There is no equivalent state limitation.
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to make a designation under Rule #¥95 C. (6) or Rule %6, or if a party fails

to respond to a request for a copy of an insurance agreement or policy ’under
Rule é B.(2), or a party fails to answer an interrogatory submitted under
Rule , or if a party in response to a request for inspection submitted
under Rule %é, fails to permit inspection as requested, the discovering party
may move for an order compelling inspection in accordance with the request.
When taking a deposition on oral exsmination, the proponent of the question
may conplete or adjourn the examination before he applies for an order.

If the court denies the motion in whole or in part, it may make such

protective order as it would have been empowered to make on a motion made

5
pursuant to Rule 481 C.

O
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RULE &=

FAILURE TO MAKE DISCOVERY; SANCTIONS

A. Motion for order compelling discovery. A party, upon reaéonable notice
to other parties and all persons affected thereby, may apply for an order compelling
_ v /

discovery as follows:

(1) Appropriate court. An application for an order to a party may be made

to the court in which the action is pending, or, on matters relating to a deponent‘s
failure to answer questions at a deposition, to a judge of the circuit court in the
judicial district where the deposition is being taken. An application for an order v
to a deponent who is not a party shall be made to a judge of the circuit court in

the judicial district where the deposition is being taken,

(2) Motion. If a de stion propounded or subrm'.tted

'3
under Rul\es—'lﬁg/; , Or a corporation or other en.tlty falls to yke a des (?g.gnatlon ’
10 1 7

under Rule LGZC (6) or Rule ngﬁ : i _ swer 7] interrogatory ~y_ .

2
submitted under Rule }gd?, or i%’a party in response to a

submitted under Rule }(gé”,

party may move for an

10 (3) Evasive or Incomplete answer. For purposes of this subdivision an

evasive or incomplete answer is to be treated as a failure to answer.
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2}\0 (4) Award of expenses of motion. If the motion is granted, the court may,

' after opportunity for hearing, require the party or deponent whose conduct

necessitated the motion or the party or attorney adv:.smg such conduct or both of
them to pay to the moving party the reasonable expenses incurred in obtaining the
order, including attorney's fees, unless the court finds that tne opposition to the
motion was substantially justified or that othér circumstances make an award. of
expenses unjust.

If the motion is denied, the court may, after opportunity for hearing,
require the moving party or the attofney advising the motion or both of them to
pay to the party or deponent who opposed the motion ﬁne reasonable ._expenses.
incurred in opposing the motion, including attorney's fees, unless the court finds
that the making of the» motion was substantially justified or that other clrcumstances
make an award of expenses unjust. | |

If the motion is granted in part and denied in part, the court may apportion
the reasonable expenses incurred in relation to the motion among the parties and -
persons in a just mamer.

B. Failure to comply with order.

(1) Sanctions by court in judicial district where deposition is taken.

If a deponent fails to be swom or to answer a question after being directed to do
so by a circuit court judge in the judicial district in which the deposition is
being tdken, the failure may be considered a contempt of that court.

(2) Sanctions by court in which action is pending. If ty or an officer,

3
dirc::%ctor, or managing agent of a party or a person designated junder Rule #6& C. (6)
o

~or ¥86 A, to testify on behalf of a party fails to cbey an order to provide or permit

discovery, including an order made under section A, of this Rule or Rule +10; the

court in which the-action is pending may meke such orders in regard to the failure

- as are just, and among others the following:
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N £ ff fi}) (a) An order tnat the matters regarding vhich the order .was /madc_a or any
| otllér /rdesignated facts shall be taken to be established for the purposes of the
action in accordance with the claim of the party obtaining the order;

B,&j?(b) An order refusing to allow the disobedient party to support or oppose
designated claims or defenses, or prohibiting him from introducing designated
matters in evidenée; . |

é{f y)(c) An order striking out pleadings or parts thereof, or staying ‘furthe;:
proceedings wtil the order is obeyed, or dismissing the action or proceeding or
any part thereof, or rendering a judgment by default against the disobedient
party; | o

B[;/\}(d) In lieu of any of the foregoing orders or in addition thereto, an
order freating as a contempt of court the failure to obey any orders except an

| order to submit to a physical or mental exam:i.naﬁon.

@(»;i\(e) Where a party has failed to comply with an order under Rule &L/@%A.
requiring him to Produce another for examination, such orders as are listed in
paragraphs (a), (b), and (c) of this m&%ﬁ%, unless the party failing to
comply shows that he is unable to produce such person for ‘exanﬁnation.

hereto, the court

In lieu of any of the foreging orders or in addition
shall require the party failing to obey the order or the gtromey advising him
‘or both to pay the reasonable expenses, inclﬁding attorney's fees,. caused by the
failure, unless the court finds that the failure was substantially justified or

that other circumstances make an award of expenses unjust.

- C. Expenses on failure to admit. If a party fails to admit the genuineness
of any document or the truth of any matter as requested wnder Rule 1, and if the
party requesting the admissions thereafter proves the genuineness of the document

or the truth of the matter, he may apply to the court for an order requiring the
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oy | | |
other party to pay him the reasonable expenses incurred in meking that proof,
including reasonable attorney's fees. The court shall make the order .mless it
finds that (1) the request was held objectionable pursuant to Rule Hi{ /A!.é f‘ér

(2) the admission sought was of no substantial importance, or (3) the party failing
to admit had ;'easonable .ground to beliéve that he mght pxeyail on the 'matte_ar_, ox
(4) there was other good feason for the failure to admit. |

D. Failure of party to attend at owm deposition or serve answers to

interrogatories or respond to request for insepction. If a party or an officer,
director, or managing agent of a party or a person designated under Rule l%g C.(6)
or gﬁoA. to testify on behalf of a party fails (1) to appéar beforé the officer
who is to take his deposition, after being served with a proper notice, or (2) to
serve answers or objections to interrogatories submitted under Rule g& after
. proper service of the interrogatories, or (3) to comply with or serve objections
to a request for production and inspection submitted under Rule }éﬁ, after proper
service of the request, the court in which the action is pending on motion may
make such orders in regard to th éa?lure as are just, and among others it ma l{y take .
any action authorized under paragraphs (a), (b), and (c) of subsection B/ (2) oi,; o e
this Rule. In lieu of any order or in addition thereto, the court shall require
Fhe party failing to act or the attorney advising him or both to pay the reasonable
expenses, including attorney's fees, caused by the failure‘, wmless the court finds
that the failure was substantially justified or that other circumstances make an

TN e

award of expenses unjust. Fa

O

. &
The failure to act described in this -subdisdsien-may not be excused on the
ground that the discovery sought is objectionable wunless the party failing to act

¢ C
has applied for a protective order as provided by Rule f@-l &
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COMMENT : Pt n.uﬂl‘

This rule is based upon Federal fule 37 and #rcorpordates mest—of’ 72)
the—provisiens—for sanctions for failure to engage in discovery iwgp ™™
one rule. The existing sanction provisions in ©regon are scattered
through ORS chapters 41 and 45 as part of the ORS sections relating
to specific discovery devices and do not provide a clear méeture—of
procedure to be followed when a EAXXK¥XXXXXEEX party or witness fails
to ENEHEEXXHXAXBERHEKYXAXXEXKKEX comply with discovery requirements.

The federal language was modified, gslighty to mmmpXyxim fit existing

ORS Sections and these rules. ‘i%ctlon AXZ(2) a referensgﬂta_,—\_ﬂﬁbq
failure to respond to a request for insurance policy under ﬂule 36

was included. In Subsection A(4) the court ''may " award expenses

and in Subsection B(2) the court "shall" award expenses which

conforms to ORS 41.617(2), 41.631 ¥KEX 41.626(5) and41.617(4).
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RULE. 46
FATLURE. TO MAKE DISCOVERY; SANCTIONS

s A. Motion for order compelling discovery. A party, upcn

reascifﬁale notice to other parties and all persons affected thereby,
may apply for an order compelling discovery as follows:

A.(l) Appropriate court. An application for an order to a

party may be made to the court in which the action is pending, or,
on matters relating to a deponent's failure to answer questions at a
deposition, to a judge of the circuit court in the judicial district
vwhere the deposition is being taken. An application for an order
to a deponent who is not a party shall be made to a judge of the
circuit court in the judicial district where the deposition is being
taken, |
A.(2) Motion. If a deponent fails to answer a question pro-
pounded or submitted under Rules 39 or 40, or a corporation or other
entity fails to make a desigpation under Rule 39 C.(6) or Rule 40 A,,
or if a party fails tc respond to a request for a copy of an insur-
ance agreement or policy under Rule 36 B.(2), or a party fails to
answer an interrogatory submitted under Rule 42, or if a party in
response to a request for inspection submitted under Rule 43, fails
to permit inspection as requested, the discovering party may move for
an order compelling inspection in accordance with the request. When
taking a deposition on oral examination, the proponent of the question
may complete or adjourn the examination before he applies for an order.
If the court denies the motion in whole or in part, it may meke

such protective order as it would have been empowered to meke on a
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motion made pursuant to Rule 36 C.

A(3) Evasive or Incomplete ariswer. For purposes of this subdivi-

evasive,or incomplete answer is to be treated as a failure to answer,

::A;;.;(&) Award of expenses of motion. If the motion is granted, the
court ﬁ)ay, after opportunity for hearing, require the party or deponent
whose conduct necessitated the motion or the party or attorney advising
| such conduct or both of them to pay to the moving party the reasconable
expenses incurred in obtaining the order, including attomey's fees,
unless the court finds that the opposition to the motion was substan-
tially justified or that other circumstances make an award of expenses
unjust.,

If the motion is denied, the court may, after opportunity for
hearing, require the moving party or the attorney advising the motion
or both of them to pay to the party or deponent who opposed the motion
the reasonable expenses incurred in opposing the motion, including
attomey's fees, unless l‘che court finds that the making of the motion
was substantially justified or that other circumstances meke an award
of expenses wmnjust.

If the motion is granted in part and denied in part, the court
may apportion the reasonable expenses incurred in relation to the
motion among the parties and persons in a just manner.

B. Failure to comply with order.

B.(1) Sanctions by court in judicial district where deposition

is taken. If a deponent fails to be swom or to answei a question
after being directed to do so by a circuit court judge in the judic-

ial district in which the deposition is being taken, the failure may
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be considered a contempt of that court.

B.(2) Sanctions by court in which action is pending. If a

party or an officer, director, or managing agent of a person designated
mderi%ﬂe 39 C.(6) or 40 A, to testify on behalf of a party fails to
obeyqaﬁ order to provide or permit discovery, including an order made
under section A, of this Rule or Rule 44, the court in which the

" action is pending may make such orders in regard to the failure as

are just, and among others the following:

B.(2)(a) An order that the matters regarding which the order
was made or any other designated facts shall be taken to be estab-
lished for the purposes of the action in accordance 'with the claim
of the party obtaining the order;

B.(2)(b) An order refusing to allow the disobedient party -
to support or oppose designated claims or defenses, or prohibiting
him from introducing designated matters in evidence;

B.(2)(c) An order striking cut pleadings or parts thereof,
or staying further proceedings wntil the order is cbeyed, or dismis-
sing the action or proceeding or any part thereof, or rendering a
judgment by default against the disobedient party;

B.(2)(d) In lieu of any of the foregoing orders or in addi-
tion thereto, an order treating as a contempt of court the failure to
obey any orders except an order to submit to a physical or mental
exgmination,

B.(2)(e) Where a party has failed to comply with an order
under Rule 44 A, requiring him to produce another for examination,
such orders as are listed in paragraphs (a), (b), and (c) of this
%@ﬁfé&", wless the party failing to comply shows that he is
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unable to produce such person for exarrﬁilation.

In lieu of any of the foregoing orders or in addition thereto,
the courf shall require the party failing to obey the order or the
attoﬁ'xey advising him or both to pay the reasonable expenses, in-
cludmg attorney's fees, caused by the failure, unless the court

finds that the failure was substantially justified or that other

© circumstances make an award of expenses unjust.

C. Expenses on failure to admit. If a party fails to admit

the genuineness of any document or the Erum of any matter as re-
quested under Rule 45, and if the party requesting the admissions
thereafter proves the genuineness of the document or the truth of the
matter, he may apply to the court for an order fequirjng the other
party to pally him the reasonable expenses inciurred in meking that
proof, including reasonable atthney's fees. The ocourt shall meke
the order @ess it finds that (1) the request was held objectionable
pursuant to R\ﬁE—Z_g\Z or (2) the admission sought was of no substan-
tial importance, or (3) the party failing to admit had reasonable
ground to believe that he might prevail on the matter, or (4) there
was other gpod reason for the failure to admit,

D. Failure of party to attenc at own deposition or serve

answers to interrogatories or respond to request for inspection. If a

party or an officer, director, or managing agent of a party or a

person designated under Rule 39 C.(6) or 40 A. to testify on behalf
of a party fails (1) to appear before the officer who is to take his
deposition, after being served with a proper notice, or (2) to serve
answers or cbjections to interrogatories submitted under Rule 42, after

proper service of the interrogatories, or (3) to comply with or serve
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objections to a request for production and inspection submitted under
Rule 43, after proper service of the request, the court in which the
action is pending on motion may meke such orders in regard to the
fallu‘re, as are just, and among others it may take eny action

authorlzed under paragraphs (a), (b), and (c) of subsection & (2) 2r S-ecf ten 1B

- of this rule. In lieu of any order or in addition thereto, the court

shall require the party failing to act or the attorney advising him
or both to pay the reasonable expenses, including attomey's fees,
caused by the failure, unless the court finds that the failure was
substantially justified or that other circumstances make an award of
expenses unjust. .

The failure to act described in this subdiwision may not be
excused on the ground that the discovery sought is objectionable
unless the party failing to act has applied for a protective order as
provided by Rule 36 C,

BACKGROUND NOTE

For failure to furnish expert report when requested, see:
Rule 36 B.(4). For failure to furnish medical reports when reques-
ted, see: Rule 44 D, fa;( Fu.lm o/ Repsom R‘m, Ma;l}(l.\q on ko i1Pmess
To owdeon ot depesition See B9H.

ORS sections superseded: 41.617, 41.626 (S==for—=m—t7)r,
41.631 (&= 45.190.

COMMENT

This rule is based upon Federal Rule 37 and incorporates most
sanctions for failure to engage in discovery into one rule. The
existing sanction provisions in Oregon are scattered through
ORS Chapters 41 and 45 as part of the ORS sections relating to speci-
fic discovery devices and do not provide a clear procedure to be
followed when a party or witness fails to comply with discovery re-
quirements., The federal language was modified slightly to fit existing
ORS sections and these rules. In subsection A.(2) a reference to
failure to respond to a request for insurance policy under Oregon Rule
36 was included. In subsection A.(4) the court "may'' award expenses,
and in subsection B.(2) the court '"shall"' award expenses which conforms
to ORS 41.617(2), 41.631, 41.626(5) and 41.617(4).
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RULE 46
FATLURE TO MAKE DISCOVERY; SANCTIONS

A. Moton for order compelling discovery. A party, uwpon

reasonable notice to other parties and all persons affected
thereby, may apply for an order compelling discovery as follows:

A.(1) Appropriate court. An application for an order to

a party may be made to the court in which the action or proceeding
is pending, or, an matters relating to a deponent's failure to
answer questions at a deposition, to a judge of a circuit or
district court in the Juéeéjl/zd;smat where the deposition is
being taken. An application for an order to a deponent who is not
a party shall be made to a judge of a circuit or district court

guda.cn.alij_dlsmct where the dep031tlon is being taken.

A.(2) Motion. If a deponent fails to answer a question ps
: ¢QL5
propounded or submitted under Rules 39 or 40, or a corporation l': o>
or other entity fails to make a designation under Rule 39 C.(6) Hdd

or Rule 40 A., or if a party fails to respond to a request for a et =3
copy of an insurance agreement or policy wnder Rule 36 B.(2), or amped
a party fails to answer an interrogatory submitted under Rule
42, or if a party in response to a request for inspection submit-
ted wnder Rule 43, fails to permit inspection as requested, the
discovering party may move for an order compelling 'Qmé;%/oz m
- accordance with the request. When taking a deposition on oral
examination, the proponent of the question may complete or adjourn
the examination before applying for an order.

If the court denies the motion in whole or in part, it
may make such protective order as it would have been empowered
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to make on a motion made pursuant to Rule 36 C.

A.(3) Evasive or Incomplete answer. For purposes of

this section, an evasive or incomplete answer is to be treated
as a failure to answer.

A.(4) Award of expenses of motion. If the motion is

granted, the court may, after opportunity for hearing, require

the party or deponent whose conduct necessitated the motion or

the party or attomey advising such conduct or both of them to

pay to the moving party the reasonable expenses incurred in
obtaining the order, including attorney's fees, unless the court
finds that the opposition to the motion was substantially justified
or that other circumstances meke an award of expenses unjust.

‘If the motion is denied, the court may, after opportunity
for hearing, require the moving party or the attorney advising
the motion or both of them to pay to the party or deponent who
opposed the motion the reasonable expenses incurred in opposing
the motion, including attomey's fees, wunless the court finds
that the making of the mption was substantially justified or
that other circumstances make an award of expenses unjust.

If the motion is granted in part and denied in part, the
court may apportion the reasonable expenses incurred in relation
to the motion among the parties and persons in a just marmer.

B. Failure to comply with order.

B.(l) Sanctions by court in Jadgmst—gct where

deposition is taken. If a deponent fails to be sworn or to

answer a question after being directed to do so by a circuit or
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district court judge in the—judies striet in which the

. deposition is being taken, the failure may be considered a contempt
of &=t court. -

B.(2) Sanctions by court in which action is pending,.

If a party or an officer, director, or managing agent of a person
designated under Rule 39 C.(6) or 40 A. to testify on behalf of
a party fails to cbey an order to provide or permit discovery,
including an order made wnder section A. of this Rule or Rule &4,
the court in which the action or proceeding is pending may meke
such orders in regard to the failure as are just, gé(ﬂiu?
others the following:

B.(2)(a) An order that the matters regarding which the
order was made or any other designated facts shall be taken to
be established for the purposes of the action in accordance with
the claim of the party dbtaining the order; |

the disobedient party from introducing designated matters in
evidence;

B.(2)(c) An order striking out pleadings or parts thereof,
or staying further proceedings until the order is dbeyed, or
dismissing the action or proceeding or any part thereof, or
rendering a judgment by default against the disobedient party;

B.(2)(d) In lieu of ay of the foregoing orders or in
addition thereto, an order treating as a contempt of court the
failure to obey axy o:der‘ except an order to submit to a physical
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or mental examination.

B.(2)(e) Where a party has failed to comply with an order
wnder Rule 44 A, requiring'gbgh party to produce another. for.
examination, such orders as are listed in paragraphs (a), (),
and (c) of this subsection, unless the party failing to comply
shows inability to produce such person for examination.

> In leu of any of the forééoing orders or in addition

~ thereto, the court shall require the party failing to obey the
order or the attomey advising such party or both to pay the
reasonable expenses, including attomey's fees, caused by the
failure, unless the court finds that the failure was substantially
justified, or that other circumstances make an award of expenses
mjust.

C. Expenses on failure to admit. If a party fails to

admit the genuineness of any document or the truth of any mattey
as requested under Rule 45, and if the party requesting the
admissions thereafter proves the genuineness of the document or
the truth of the matter, the party requesting the admissions may
apply to the court for an order requiring the other party to pay
the party requesting the admissions the reasonable expenses
incurred in meking that proof, including reasonable attomey's
fees. The court shall make the order wnless it finds that (1) the
request was held objectionable pursuant to Rule 45 B. or C., or
(2) the admission sought was of no substantial importance, or
(3) the party failing to admit had reasonable ground to believe
that he might prevail o the matter, or (4) there was other gpod
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reason for the failure to adxm.t

D. Failure of party to attend at own deposition or serve

answers to interrogatories or respond to request for inspection.

If a party or an officer, director, or managing agent of a party

or a person designated under Rule 39 C.(6) or 40 A. to testify

a1 behalf of a party fails (1) to appear before the officer who is

to take his deposition, after being served with a proper notice,

or (2) to serve answers or cbjections to interrogatories

submitted under Rule 42, after proper service of the interroga-

tories, or (3) to comply with or serve cbjections to a request

for production and inspection submitted under Rule 43, after

L[

proper service of the request, or (4) to advise a party seeking

discovery of the existence and limits of any liability insurance

policy wnder Rule 36 B, that there is a question regarding the

existence of coverage, the court in which the action or proceed-

ing is pending on motion may make such orders in regard to the
PR oy A —  §€C

failure as are just, among others i i nj =20

anthorized wnder paragraphs (a), (b), and (c) of subsection B.

(2) of this rule. In lieu of any order or in addition thereto,

the court shall require the party failing to act,4® the attomey

.
advising such party 7)ot both to pay the reasonable expenses,
including attormey's fees, caused by the failure, unless the court
finds that the failure was substantially justified or that other
circumstances make an award of expenses wnjust.

The failure to act described in this section may mot be
excused an the ground that the discovery sought is objectionable
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RILE 46
FATLURE TO MAKE, DISCOVERY; SANCTIONS

A. Motion for order compelling discovery., A party, upon

reasonable notice to other parties and all persons affected thereby,
may apply for an order compelling discovery as follows:

A.(l) Appropriate court. An application for an order to a

party may be made to the court in which the action is pending, or,
on matters relating to a deponent's failure to answer questions at a
deposition, to a judge of the circuit court in the judicial district
vhere the deposition is being taken. An application for an order
to a deponent who is not a party shall be made to a judge of the
circuit court in the judicial district where the deposition is being
taken.

A.(2) Motion. If a deponent fails to answer a question pro-
pounded or submitted under Rules 39 or 40, or a corporation or other
entity fails to make a designation under Rule 39 C.(6) or Rule 40 A.,
or if a party fails to respond to a request for a copy of an insur-
ance agreement or policy under Rule 36 B.(2), or a party fails to
answer an interrogatory submitted under Rule 42, or if a party in
response to a request for inspection submitted under Rule 43, fails
to permit inspection as requested, the discovering party may move for
an order compelling inspection in accordance with the request. When
taking a deposition on oral examination, the proponent of the question
may complete or adjourn the examination before he applies for an order.

If the court denies the mption in whole or in patrt, it may mske

such protective order as it would have been empowered to make on a
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motion made pursuant to Rule 36 C.

evasive or incomplete answer is to be treated as a failure to answer.

A.(4) Award of expenses of mption. If the motion is granted, the

court may, after opportunity for hearing, require the party or deponent
whose conduct necessitated the motion or the party or attormey advising
such conduct or both of them to pay to the moving party the reasonable
expenses incurred in obtaining the order, including attomney's fees,
unless the court finds that the opposition to the motion was substan-
tially justified or that other circumstances make an award of expenses
unjust.

If the motion is denied, the court may, after opportunity for
hearing, require the moving party or the attomey advising the motion
or both of them to pay to the party or deponent who opposed the motion
the reasonable expenses incurred in opposing the motion, including
attomey's fees, unless the court finds that the meking of the motion
was substantially justified or that other circumstances make an award
of expenses wnjust.

If the motion is granted in part and denied in part, the court
may apportion the reasonable expenses incurred in relation to the
motion among the parties and persons in a just mammer.

B. Failure to comply with order.

B.(l) Sanctions by court in judicial district where deposition

is taken. If a deponent fails to be swom or to answey a question
after being directed to do so by a circuit court judge in the judic-
ial district in which the deposition is being taken, the failure may
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be considered a contempt of that court.

B.(2) ‘Sanctions by court in which action is pending. If a

party or an officer, director, or managing agent of a person designated
under Rule 39 C. (6) or 40 A. to testify on behalf of a party fails to
obey an order to provide or permit discovery, including an order made
under section A. of this rule or Rule 44, the cburt in which the action
is pending may make such orders in regard to the failure as are just,
and among others the following:

B.(2) (a) An order that the matters regarding which the order
was made or any other designated facts shall be taken to be established
for the purposes of the action in accordance with the claim of the party
obtaining the order;

B.(2)(b) An order refusing to allow the disobedient party to
support or oppose designated claims or defenses, or prohibiting him
from introducing designated matters in evidence;

B.(2)(c) An order striking out pleadings or parts thereof, or
staying further proceedings until the order is obeyed, or dismissing
the action or proceeding or any part thereof, or rendering a judgment
by default gainst the disobedient party;

B.(2)(d) 1In lieu of any of the foregoing orders or in addition
thereto, an order treating as a contempt of court the failure to
obey any orders except an order to submit to a physical or mental exam-
ination.

B.(2)(e) Where a party has failed to comply with an order under
Rule 44 A. requiring him to produce another for examination, such
orders as are listed in paragraphs (a), (b), and (c¢) of this subsec-

tion, unless the party failing to comply shows that he is
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tnable to produce such person for examination.

In lieu of any of the foregoing orders or in addition thereto,
the court shall require the party failing to obey the order or the
attorney advising him or both to pay the reasonable expenses, in-
cluding attorney's fees, caused by the failure, unless the court
finds that the failure was substantially justified or that other
circumstances make an award of expenses wnjust.

C. Expenses on failure to admit. If a party fails to admit

the genuineness of any document or the truth of any matter as re-
quested under Rule 45, and if the party requesting the admissions
thereafter proves the genuineness of the document or the truth of the
matter, he may apply to the court for an order requiring the other
party to pay him the reasonable expenses incurred in meking that
proof, including reasonasble attomey's fees. The court shall make
the order unless it finds that (1) the request was held objectionable
pursuant to Rulé 45 B.or C.,or (2) the admission sought was of no substan-
tial importance, or (3) the party failing to admit had reasonable
ground to believe that he might prevail on the matter, or (4) there
was other good reason for the failure to admit.

'D. Failure of party to attend at own deposition or serve -

answers to interrogatories or respond to request for inspection. If a

party or an officer, director, or managing agent of a party or a
person designated under Rule 39 C.(6) or 40 A, to testify on behalf

of a party fails (1) to appear before the officer who is to take his
deposi_tion, after being served with a proper notice, or (2) to serve
answers or objections to interrogatories submitted under Rule 42, after

proper service of the interrogatories, or (3) to comply with or serve
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objections to a request for production and inspection submitted under
Rule 43, after proper service of the request, the court in which the
action is pending on motion may make such orders in regard to the
failure as are just, and among others it may take any action

authorized under paragraphs (a), (b), and (c) of subsection (2) of sub-

section of this rule. In lieu of any order or in addition thereto, the court

shall require the party failing to act or the attorney advising him
or both to pay the reasonable expenses, including attormey's fees,
caused by the failure, wnless the court finds that the failure was -
substantially justified or that other circumstances make an award of
expenses unjust.

The failure to act described in this section may not be
excused on the ground that the discovery sought is objectionable
unless the party failing to act has applied for a protective order as
provided by Rule 36 C.

BACKGROUND NOTE
B.(4). F(l)?grf%g:.lﬁ:e_*et%o%ghﬁ%wiﬁgggﬁgﬁzﬁgf:esde,eszléleRu:]a.g 44

D. For failure of person taking deposition or witmess to appear at deposi-
tion, see 39 H. '

ORS sections superseded: 41.617, 41.626 (5), (6) and (7),
41.631 03y, 45.190. , -

COMMENT

This rule is based upon Federal Rule 37 and incorporates most
sanctions for failure to engage in discovery into one rule. The
existing sanction provisions in Oregon are scattered through
ORS Chapters 41 and 45 as part of the ORS sections relating to speci-
fic discovery devices and do not provide a clear procedure to be
followed vhen a party or witness fails to comply with discovery re-
quirements., The federal language was modified slightly to fit existing
ORS sections and these rules, In subsection A.(2) a reference to
failure to respond to a request for insurance policy wunder Oregon Rule
36 was included. In subsection A. (4) the court "may' award expenses,
and in subsection B.(2) the court ''shall"' award expenses which conforms -
to ORS 41.617(2), 41.631, 41.626(5) and 41.617(4).
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RILE 46
FATLURE TO MAKE DISCOVERY; SANCTIONS

A, Motion for order compelling discovery. A party, upon

reasonable notice to other parties and all persons affected
thereby, may apply for an order compelling discovery as follows:

- A.(1) Appropriate cowrt. An application for an order to

a party may be made to the court in which the action or proceeding

is pending, or, a mtters relating to a deponent's failure to

aiswer questions at a deposition, to a judge of a circuit or

district court in the judicial district where the deposition is

being taken. An application for an order to a deponent who is not

a party shall be made to a judge of a circuit or district court

in the judicial district where the deposition is being taken.
A.(2) Motion. If a depoment fails to answer a question

pmpounded or submitted under Rules 39 or 40, or a corporation

‘or other entity fails to nake a designation under Rule 39 C. (6)

or Rule 40 A., or if a party fails to respond to a request for a

copy of an insurance agreement or policy u'ider Rule 36 B.(2), or

‘a party fails to answer an interrogatory submitted under Rule

42, or if a party in response to a request for inspection submit-

ted under Rule 43, fails to permit inspection as requested, the

discovering party may move for an order compelling inspection :Ln

accordance with the request. When taking a deposition on oral

examination, the proponent of the question may complete or adjown

the examination before applying .for an order.

" If the court denies the mtion in vhole or in part, it
may make such protective order as it would have been empowered
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to meke on a motion made pursuant to Rule 36 C.

A.(3) Evasiwve or Incomplete answer. For purposes of

this section, an evasive or incomplete aswer is to be treated

as a failure to answer.

A.(4) Award of expenses of mition. If the ﬁntion is
granted, the court mmy, after opportunity for hearing, require
the party or deponent whose conduct necessitated the motion or
the party or attomey advising such conduct or both of them to
pay to the moving party the reasonable expenses incurred in
obtaining the order, including attomey's fees, unless the court
finds that the opposition to the mtion was substantially justified
or that other circumstances make an award of expenses wnjust.

‘-If the motion is denied, the cowrt may, after opportumity
for hearing, require the moving party or the attomey advising
the motion or both of them to pay to the party or deponent who
opposed the motion the reasonable expenses incurred in opposing
the motion, including attomey's fees, wnless the court finds
that the meking of the motion was substantially justified or
that other circumstances meke an award of expenses wnjust.

If the motion is granted in part and denied in part, the
court may apportion the reasonable expenses incurred in relation

to the motion among the parties and persons in a just mammer.

B. Failure to comply with order.

B.(1) Sanctions by court in judicial district where
deposition is taken., If a deponent fails to be sworn or to

aswer a question after being directed to do so by a circuit or
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district court judge in the judicial district in which the
deposition is being taken, the failure may be considered a contempt
of that court.

B.(2) Sanctions by court in which action is pending.

If a party or an officer, director, or menaging agent of a person
designated wnder Rule 39 C.(6) or 40 A. to testify on behalf of
a party fails to obey an 6rder to provide or permit discovery,
including an order made under section A, of this Rule or Rule 44,
the court in which the action or proceeding is pending may make
such orders in regard to the failure as are just, and among
others the following:
B.(2)(a) An order that the matters regarding which the
order was made or any other designated facts shall be taken to
be established for the purposes of the action in accordance with
the claim of the party cbtaining the order; ,.
'B.(2)(b) An order refusing to allow the disobedient party
to support or oppose designated claims or defenses, or prohibiting
the disobedient party from introducing designated matters in
evidence; |
B.(2)(c) 4n order striking out pleadings or parts thereof,
or staying firther proceedings wntil the order is obeyed, or
dismissing the action or proceeding or any part thereof, or
rendering a judgment by default against the disobedient party;
B.(2)(d) In lieu of sy of the foregoing orderé or in
addition thereto, an order treating as a contempt.of court the
failure to obey any ozjders except an order to submit to a physical
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or mental examination.

'B.(2)(e) Vhere a party has failed to comply with an order
under Rule 44 A. requiring such party to produce another. for
examination, such orders as are listed in paragraphs (a), (),
and (c) of this subsection, unless the party failing to comply
shows inability to produce such person for examination.

In lieu of any of the foregoing orders or in addition
thereto, the court ‘shall require the party failing to obey the
order or the attomey advising such party or both to pay the
reasonable expenses, including attomey's fees, caused by the
failure, unless the court finds that the failure was substantially
justified, or that other circumstances make an award of expenses
wmjust.

C. Expenses am failure to admit. If a party fails to

admit the genuineness of any document or the truth of any matter
as requested under Rule 45, and if the party requesting the
admissions thereafter proves the genuineness of the document or

| the truth of the matter, the party requesting the admissions may

apply to the court for an order requiring the other party to pay
the party requesting the admissions the reasonable expenses
incurred in meking that proof, including reasonable attomey's
fees. The court shall mgke the order wunless it finds that (1) the
request was held objectionable pursuant to Rule 45 B. or C., or .
(2) the admission sought was of no substantial importance, or
(3) the party failing to admit had reasonable ground to believe
that he might prevail m the nnttér, or (4) there was other good
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reason for the faJ.lure to adm‘i.t_:.

D. Failure of party to attend at own deposition or serve

answers to interrogatories or respond to request for inspection.

If a party or an officer, director, or mmmaging agent of a party
or a person designated under Rule 39 C.(6) or 40 A. to testify
a1 behalf of a party fails (1) to appear before the officer who is
to take his deposition, after being served with a proper notice,
or (2) to serve answers or cbjections to interrogatories
submitted mder Rule 42, | after proper service of the interroga-
tories, or (3) to comply with or serve cbjections to a request
for production and inspectior_x submitted under Rule 43, after
proper service of the request, or (4) to advise a party seeking
discovery of the existence and limits of any liability insurance
policy under Rule 36 B. that there is a question regarding the
existence of coverage, the court in which the action or proceed- -
ing is pending on motion may meke suchorders in regard to the
failure as are just, ‘and among others it mry take any action
aathorized wnder paragraphs (a), (b), and (c) of subsection B.
(2) of this mule. In lieu of any order or in addition thereto,
the court shall require the party failing to acﬁ or the attorney
advising such party or both to pay d’le reasofxable expenses,
including attormey's fees, caused by the failure, unless the court
finds that the failure was sd:stmtiélly justified or that other
circumstances make an award of ‘expenses mjust,

The failure to act described in this section may mot be
excused o the ground that the discovery sought is objectionable
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unless the party failing to act has applied .for a protective
order as provided by Rule 36 C.
BACKGROUND NDTE

For failure to furmish expert report when requested, see
Rule 36 B.(4). For failure of person taking deposition or witness
to appear at deposition, see 39 H. For failure to firnish medical
reports when requested, see Rule 44 D, For failure to provide
access to hospital records, see Rule 44 E.

ORS sections superseded: 41.617, 61.626(5), (6) and (7),
41.631(3), 45.190.

COMMENT

This rule is based upon Federal Rule 37 and incorporates
most sanctions for failure to engage in discovery into ane rule.
. The existing sanction provisions in Oregon are scattered through
(RS Chapters 41 and 45 as part of the ORS sections relating to
specific discovery devices and do mot provide a clear procedure
to be followed when a party or witmess fails to comply with
discovery requirements. The federal language was modified
slightly to fit existing (RS sections and these rules. In
. subsection A.(2) a reference to failure to respond to a request
' ) for insurance policy under Oregon Rule 36 was included. In
subsection A. (4) the court 'may'" award expenses, and in subsection
B.(2) the court '"'shall" award expenses which conforms to ORS :
41.617(2), 41.631, 41.626(5) and 41.617(4). Failure to advise
a party seeking discovery under Rule 36 B. of the existence of a
coverage question was added to section 46 D.

RULE 47 (RESERVED)
RULE 48 (RESERVED)
RILE 49 (RESERVED)
RULE 50
JURY TRIAL (F RIGHT
The right of txial by jury as declared by the Oregon
Constitution or as given by a statute shall be preserved to the
parties inviolate.

BACKGROUND NOTE

. ORS sections superseded:ﬁ 17.033.
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- RILE 46
FATLURE TO MAKE DISCOVERY; SANCTIQNS

A. Motdon or order compelling discovery. A party, uwon
reasonzble notice to other parties and all persons affected
thereby, mey apply r an order compelling discovery as follows:

A.(1) Appropriate cowrt. An application for an order to

a party may be mde to the court in which the action = T
is pending, or, o metters relating to a deponent's failure to
aswer questions at a deposition, to a judge of a circuit or
district cowrt in the/; Jiiéi::::;tges@-t where the deposition is
being taken. An application for an order to a deponent who is not

a party shall be made to a judge of a cdrout or district court -

county
in the ffudicdial.disegyr were the deposition is being taken.

A.(2) Modon. If a deponent fzils to answer a question
propomde& or submitted wnder Rules 39 or 40, or a corporation
or other entity £fails to meke a designation under Rule 39 C.(6)
or Rule 40 A., or if a party fzils to respond to a request for a
copy of an insurance agreement or policy wnder Rule 36 B.(2), or
a party fzils to answer an interrogatory submitted nder Rule
42, or if a party in response to a rsquest for inspection submit-

(rw*)
ted wnder Rule 43 fails to permit inspection as requested, the

discovering party may move for an order csunell_%/@
accordance with the request. When taking a depesition an oral
examnation, the proponent of the question mey complete or adjoumn
the exsminacion tefore zpplying for an order.

If the cowrt demies the motion in whole or in part, it

mEy meke such protectiwe order es it would have been empowers
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A.(3) Evssive or Incomplete answer. For purposes of

this section, a. evasive or incomplete answer is to be treated
as a failire to answer.

A.(4) Award of expenses of mtion. If the mtion is

granred, the court mey, after coportinity for hearing, require
the party or deponent wwse conduct necessitated the motion or
the party or attomey advising such conduct or both of them to
pay to the moving party the reasonable expenses incurrad in

cbtaining the order, including attomey’'s fees, wumless the court

finds that the opposition to the mtim was substantially justifisd

or that other clrocumstances meke an award of expenses wmnjust.

-If the mtion ‘is denied, the cowrt may, after opportumitcy
for hearing, require the moving party or the artomey advising
the mtion or toth of them to pgy o the party or ceponent who
ooposed. the mwtion the reasanable expenses Incirrad in cpposing
the mt:i.ozi, including attomey'’s fees, wnless the court Sinds
that the meking of the motion wes substantizally justified or
that other circumstznces meke an avard of expenses wmjust.

If the mtion is granted in part and denied in paxrt, the
court may spportan the reasonable expenses incurrad in relation
to the motin amng the parties and persons in a just m=rmer.

" B. Failize to comly with order.

B.(1) Sanctions by cowort in/3a iy 2 T2

- -

deposition is taken, If a deponent fails to be sworm or

aswer a question afrer being drectad to & so by a circut or
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county

district court judge in the jidistieasesesmemas i1 W.'llch the
dposition is being taken, the failure may be considered a contempt
of &has couxrt. -

B.(2) Sanctions by cowrt in which action is pending.

If a party or an officer, director, or memaging agent of a2 persam
designated wnder Rule 39 C,(6) or 40 A, to testify am behalf of
a party fazils to chey an order to provide or permit discovery,

I
including an order made wnder section A. of this Rule or Rule 44,

the court in which the action et {5 pending meke
(;mc]udina)
o

_suchordersinregardtothefailtreasarejust/ aong

cthers the fHollowing:

B.(2)(a) 4n order that the metrers regarding vnlcn the
order was made or any other deéigxated facts shall be taken to
be established for the pmrposes of the acticn in accordance with
thecla:.mo:thepa:tycotammgtheorder

B.(2)(b) 4n order refusing to allow the disobedient party
to support or cppose designated claims or defenses, or pronibiting
the disobedient party from introducing desiguated matters in
evidence; |

B.(2)(c) #n order striking cut pleadings or parts thereof,
or staying firther proceedings wntil the order is cbeyed, or
dismissing the action Cue-pseesedisws or aiy part thereof, or
rendering 2 judgment by default against the disobedient party;

B.(2)(d) In ldeu of 'éay of the foregoing orders or in
addition thérato, a order m:eatiig as a conteapt of court the

failure to cbey aty crd.erf except an order to submit to a physical
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or mentzal examination. |

B.(2)(e) Where a party has failed to comply with an order
mder Rule 44 A, requiring étggrparty to produce another. for
examinaticn, ﬁm‘n orders as are listed in paragraphs (a), (&),
ad (¢) of this s::bsection,v mless the party failing to comply
shows Inability to produce such person for examination.

B.(3) Payment of expenses. In lieu of any order listed in

subsection (2) of this section or in addition thereto, the court
shall require the party failing to obey the order or the attorney
advising such party or both to pay the reasonable expenses,
including attorney's fees, caused by the failure, unless the court
finds that the failure was substantially justified, or that other

circumstances made an award of expenses unjust.

In Heu of a1ty of the foregoing orders or in addition

" thereto, the court shall require the party failing to cbey the

order or the attomey advising such party or toth to pay the
reasonable expenses, including artomey's fees, caused by the
failure, wmless the court finds that the failure was substantially
justified, or that other circumstances meke an award of expemses
mjust.

C. Expemses o fzilwre to admit. If a party fails to v

admit the geruineness of ay document or the truth of any metrer,
as requested wmder Rule 45, and if the party requesting the
admissicns thereafter proves the genuineness-of the document cr
the ttuth of the matter, the party requesting the admissions may
aply to the cowt or & order requiring the other party O pay

the party requesting the admissicns the reasonable expenses
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incirred in meking that proof, including reasonable attomey's
fees. The court shall meke the order wmless it finds that (1) the
request was neld cbjecticnable pursusnt to Rule 45 B. or C., or
(2) the admissiocn sought was of mo substamrizl importsnce, or

(3) the Siling to admit had reasonable gromnd to believe

D i
thar/ka - pievail a the metrer, or (4) thers was other good

reason. for the fzilwe to admit.

D. Failure of party @ attend at am deposition or serve

answers to interrogatories or respond to request for inspection.

:
|

a pa:ty or an ofﬁcer director, or mEnaging agent of a party
a person designated wnder Rule 39 C.(6) or 40 A. to tastify

cnbehalf of a parcy Ia_ls ear before the officer who is

ar (2) to serve answers or cbjections to interrogatories
submitted wnder Rule 42, after proper service of the interroga-
tories, or (3) to comply with or serve cbjections to a request
T production end inspection submitted ma;?* Rule 43, after

proper service of the request, or (4) to ;222 a party se..acmg
discovery of the existence and limits of any lisbility insurance
policy wnder Rule 36 B. that there is a question regarding the
existence of coverage, the cowrt in which the action Comseeeead-
mg:.spendmgmm%ﬁ};gmke such orders in regesrd to the

failire as are just, s« among others it mamy take any action

athorized wnder paragraphs (a), (b), and (¢) of subsection B.

)
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£
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() of this mile. In leu of @iy oxder or in addition thereto,
the court shall require the party failing to act or the attomey
advising such party or both to pay the reascnable expenses,
including atromey's f=es, caused by the Zzilure, unless the cowrt
finds that the failure was substantially justified or that other
dromstances meke an award of expenses wmjust. |

The failure to act described in this section mey not be
excused o the grommd that the discovery sougxt lS cbjecticnable
unless the party failing t:o act has applied for a protective

crderasprovz_dedbymle%c

COMMENT

For fajlure t6 identify expert witnesses when requested,
see ORCP 36 B.(4). For failure of a person.taking deposition
or witness to appear at deposition, see ORCP 39 H. For failure
to furnish medical reports when requested, see ORCP 44 D.

This rule is based won Federal Rule 37 and incorporates
most sanctions for fzilure to engage in discovery into e rule.
The edsting sanction provisions in Oregon axre scattered through
@RS Chapters 41 and 45 as part of the ORS sections relating to
specific discovery devices and & mot provide a clear procedurs
to be followed when a party or witness fzils to ccuply with
discovery requirerents. The federal language was modified
sllgnt.y to fit existing (RS sections and these rules. In
stbsection A.(2) a reference to failure to respond to a ra2gquest
for insurance policy wmder OREP H was included. In
subsection A. (4) the cowrt "may'' awerd expenses, and in subsection
B.(2) the court "'shall"' award expenses which conforms to (RS
41.617(2), 41.631, 41.626(5) and 41.617(4). TFailure to advise
a party see_k:nc alscovery wmder BREP X B, of the existence of a
coverage questicn was added to section 46 D.
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RULE 46
FAILURE TO MAKE DISCOVERY; SANCTIONS

A. Motion for order compelling discovery. A party, upon

reasonable notice to other parties and all persons affeéted
thereby, may apply for an order compelling discovery as follows:

A.(1) Appropriate court. An application for an order to

a party may be made to the court in which the action is pending,
or, on matters relating to a deponent's failure to answer ques-
tions at a deposition, to a judge of a circuit or district court
in the counfy where the deposition is being taken. An application
for an orderrto a deponent who is not a party shall be made to a
judge of a circuit or district court in the county where the
deposition is being taken.

A.(2) Motion. If a party fails to furnish a written
statement under Rule 36 B.(4), or if a party fails to furnish a
report under Rule 44 B, or C., or if a deponent fails to answer
a question propounded or submitted under Rules 39 or 40, or if a
corporation or other entity fai1s to make a designation under
Rule 39 C.(6) or Rule 40 A., or if a party fails to respond to a
request for a copy of an insurance agreement or policy under
Rule 36 B.(2), or if a parﬁy in response to a request for inspec-
tion submitted under Rule 43 fails to permit inspection as re-
quested, the discovering party may move for an order compelling
discovery in accordance with the request. When taking a deposi-
tion on oral examination, the proponent of the question may

complete or adjourn the examination before applying for an order.
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If the court denies the motion in whole or in part, it
may make such protective order as it would have been empowered
to make on a motion made pursuant to Rule 36 C.

A.(3) Evasive or Incomplete answer, For purposes of

this section, an evasive or incomplete answer is to be treated
as a failure to answer.

A.(4) Award of expenses of motion. If the motion is

granted, the court may, after opportunity for hearing, require
the party or deponent whose conduct necessitated the motion or
the party or attorney advising such conduct or both of them to
pay to the moving party the reasonable expenses incurred in
obtaining the order, including attorney's fees, unless the court
finds that the opposition to the motion was substantially justi-
fied or that other circumstances make an award of expenses
unjust.

If the motion is denied, the court may, after opportunity
for hearing, require the moving party or the attorney advising
the motion or both of them to pay to the party or deponent who
opposed the motion the reasonable expenses incurred in opposing
the motion, including attorney's fees, unless the court finds
that the making of the motion was substantially justified or
that other circumstances make an award of expenses unjust.

If the motion is granted in part and denied in part, the
court may apportfon the reasonable expenses incurred in relation

to the motion among the parties and persons in a just manner,
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B. Failure to comply with order.

B.(1) Sanctions by court in the county where deposition
is taken. If a deponent fails to be sworn or to answer a ques-
tion after being directed to do so by a circuit or district
court judge in the county in which the deposition is being taken,
the failure may be considered a contempt of court.

B.(2) Sanctions by court in which action is pending.

If a party or an officer, director, or managing agent or a person
designated under Rule 39 C.(6) or 40 A, to testify on behalf of
a party fails to obey an order to provide or permit discovery,
including an order made under section A. of this rule or Rule 44,
the court in which the action is pending may make such orders in
regard to the failure as are just, including among others, the
following: |

B.(2)(a) An order that the matters regarding which the
order was made or any other designated facts shall be taken to
be established for the purposes of the action in accordance with
the claim of the party obtaining the order;

B.(2)(b) An order refusing to allow the disobedient party
to. support or oppose designated claims or defenses, or prohibiting
the disobedient party from introducing designated matters in
evidence;

B.(2)(c) An order striking out pleadings or parts thereof,

or staying further proceedings until the order is obeyed, or
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dismissing the action or any part thereof, or rendering a judg-
ment by default against the disobedient party;

B.(2)(d) In lieu of any of the foregoing orders or in
addition thereto, an order treating as a contempt of court the
failure to obey any order except an order to submit to a physi-
cal or mental examination.

B.(2)(e) Such orders as are listed in paragraphs (a),
(b), and (c) of this subsection, where a party has failed to
comply with an order under Rule 44 A. requiring the party to
produce another for examination, unless the party failing to
comply shows inability to produce such person for examination.

B.(3) Payment of é;penses. In Tieu of any order listed

in subsection (2) of this section or in addition. thereto, the
court shall require the party failing to obey the order or the
attorney advising such party or both to pay the reasonable expen-
ses, inc]uding attorney's fees, caused by the failure, unless

the court finds that the failure was substantially justified

or that other circumstances make an award of expenses unjust.

C. Expenses on failure to admit. If a party fails to

admit the genuineness of any document or the truth of any matter,
as requested under Rule 45, and if the party requesting the
admissions thereafter proves the genuineness of the document or
the truth of the matter, the party requesting the admissions may
apply to the court for an order requiring the other party to pay

the party requesting the admissions the reasonable expenses
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incurred in making that prqof, including reasonable attorney's
fees. The court shall make the order unless it finds that (1)
the request was held objectionabhle pursuant to Rule 45 B. or C.,
or (2) the admission sought was of no substantial importance, or
(3) the party failing to admit had reasonable ground to believe
that such party might prevail on the matter, or (4) there was
other good reason for the failure to admit.

D. Failure of party to attend at own deposition or respond

to request for inspection or to inform of question regarding the

existence of coverage of Tliability insurance policy. If a party

or an officer, director, or managing agent of a party or a person
designated under Rule 39 C.(6) or 40 A. to testify on behalf of

a party fails (1) to appear before the officer who is to take

the deposition of that party or person, after being served with

a proper notice, or (2) to comply with or serve objections to a
request for production and inspection submitted under Rule 43,
after proper service of the request, or (3) to inform a party
seeking discovery of the existence and limits of any liability
insurance policy under Rule 36 B. that there is a quéstion regard-
ing fhe existence of cbverage,'the court in which the action is pend-
ing on motion may make such orders in regard to the failure as are
just, inc]uding,among others it may take any action authorized
under paragraphs (a), (b), and (c) of subsection B.(2) of this
rule. In lieu of any order or in addition thereto, the court

shall require the party failing to act or the attorney advising
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such party or both to pay the reasonab]g expénses, including
attorney's fees, caused by the fai]ure, unless the court finds
that the failure was substantially justified or that other
circumstances make an award of expenses unjust.

The failure to act described in this section may not be
excused on the ground that the discovery sought is objectionable
unless the party failing to act has applied for a protective

order as provided by Rule 36 C.

COMMENT

‘For failure to identify expert witnesses when requested,
see ORCP 36 B.(4). For failure of a person taking deposition
or witness to appear at deposition, see ORCP 32 H. For failure
to furnish medical reports when requested, see ORCP 44 D.

This rule is based upon Federal Rule 37 and incorporates
most sanctions for failure to engage in discovery into one rule.
The existing sanction provisions in Oregon are scattered throughout
ORS Chapters 41 and 45 as part of the ORS sections relating to
specific discovery devices and do not provide a clear procedure
to be followed when a party or witness fails to comply with
discovery requirements. The federal language was modified
slightly to fit existing ORS sections and these rules. In sub~-
section A.(2) a reference to failure to respond to a request
for insurance policy under ORCP 36 B,(2), failure to furnish a
statement under ORCP 36 B.(4), and failure to furnish a report
under ORCP 44 B. or C., were included. In subsection A.(4) the
court "may" award expenses, and in subsection B.(3) and D. the
court “"shall" award expenses which conforms to ORS 41.617(2),
41.631(3), 41.626(5), and 41.617(4). Failure to advise a
party seeking discovery under ORCP 36 B.(2) of the existence of
a coverage question was added to section 46 D.
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